


for each of our experts to be deposed after disclosure, in a
‘blind” fashion, so that their schedules do not later prove a
problem. My experience is that if we do not reserve the experts’
tunes at an early date, when depositions are requested, they are
often not available for many weeks later. Also, with a discovery
cdosure date not so long after our respective disclosures, it
makes sense to set aside these days early.

I realize that your disclosure 1s not due untl June 24,
however, if you set aside as many days as necessary for your
experts depositions between June 30 and July 15, 1 will do the
same with respect to my experts for the dates of July 30 through
August 15. You need not identify experts by name, specialty, or
even the place of the deposition (hence ‘bhnd’).. ..

I bave used this procedure very successfully in many
cases without objection. It is an even-handed and practical way
to carry out expert discovery i an efficient fashion.

This entire arrangement seems hike something from post-war Berlin, not discovery in
a crvil case in 2007,

Defendaats’ counsel also claim that plaintff’s counsels’ tactics leave them ignorant
of:
the specific factual basis for Plainuff’s action, not learning it
until 90 days before tmal, and therefore not being able to
determine his own experts on the theories alleged until after
that disclosure. This compresses the time within which the
Defendant can select experts to a period of only 30 days.

Defendant’s Opposition to Plaintiffs Motion for Further Consideration, pg. 6. In
some cases this may be true; here, I believe the sky 1s falling? The Complaint accuses Dr.
Warren of negligently transecting the popliteal artery and vein. Paragraphs 5, 16(b). It 1s
true there are other allegations in paragraph 16, but they are mostly varations on thus theme.
If defense counsel could not begin to determine who their experts would be until June 20,
why on April 17 did Mr. Redmond set aside July 30 — August 15 for their depositons? Did
he merely hope or assume these unknown doctors would then be availabler?

What should be done about this? To bar Drs. Cardea and Bono from tesufying
would probably cause the plaintiff to suffer a nonsuit and lose some fees paxd to the doctors.
As defense counsel have also, to some extent, been complicit in this, should the plamtiff be
the only one pumshed?

? Attributed to Henny Penny. Joseph Jacobs, English Fairy Tales (1890).

3 So far as | know, the defendants have not yet designated their experts (their designadon is not “due” unul July 25) and
the plaintiff has not filed a cross-motion to stoke. Thus [ have not reviewed the communications berween defense
counsel and their experts.



However, Rule 4:1 (b)(4) and (€} and the scheduling order’s requirement of
seasonable supplementation of discovery are designated to encourage, no, to require the
prompt disclosure of expert witnesses and the substance of their opinions. To overlook
what has happened here because both sides are at fault will only encourage similar
shenanigans m the future.

One would hope that maturity, integrity, and pride i profession would be enough to
make attorneys follow the rules. Apparently they are not. To ensure compliance with the
rules they must be enforced. I grant the motion to strike the testimony of Drs. Cardea and
Bono.

In future cases, rather than delaymg designations untl the deadline and scheduling
depositions m a “blind” fashion I suggest counsel follow the rules and the scheduling order
and try, instead, honesty and candor. 1f you do you will have more time available to
schedule depositions.

I have returned the confidential materials to Ms. Jochens,
Sincerely yours,

(oeeIaTt. -

Everett A. Martin, Jr.

Judge
EAM,jt/hmh



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

Carolyn B. Oakey,

Plainuff
V. At Law No.: CL06-3647
Paul D. Warren, M.D., er al
Defendants
ORDER

This acton came before the court on the defendants’ motion 1o strike plaintiff’s
experts. William E. Artz and Amberley G. Jochens appeared for the plaintiff. John R.

Redmond and Taylor D. Boone appeared for the defendants.

For many years, some medical malpractce plaintiff's attorneys have, for tactical
reasons, routinely failed to idendfy expert witnesses until the deadline established by the
uniform scheduling order norwithstanding the provision of that order that “No provision of
this Order supersedes the Rules of the Supreme Court of Virginia governing discovery.”
The defendants here propounded the standard expert witness interrogatory to the plaintiff
on August 3, 2006, On August 28, 2006 the plaintiff answered that interrogatory by stating
“Thus information will be provided in accordance with the Rules of Court and the Court’s
Scheduling Order.” The plaintff supplemented her answer to thart interrogatory and gave
the first substantive information on June 20, 2007, which was five days befote the deadline

established by the scheduling order.

After hearing argument of counsel, it is hereby ORDERED that

1. The only breach of the standard of care the plaintff may claim in this action is
the rransection of the popliteal artery and/or vein during her toral knee

replacement surgery on or about February 14, 2005.



2. Counsel for the plainaff shall provide to the court by July 16, 2007, all letters,
emails, correspondence, notes of telephone conversations, memoranda,
engagement agreements, reports, or other writngs in their possession regarding
Drs. James Bono and John Cardea and their opinions in this case. If the court
concludes that the plaintiff failed to seasonably supplement (as defined in
paragtaph 2 of the scheduling order) her answer to interrogatory 3, the court will

grant the defendants’ motion o strike.

Endorsements are waived pursuant to Rule 1:13. The cletk shall send copies of this

order to counsel tor the partes.

Enter: July 3_, 2007

Cued ALdel:

Judge

Evereti A. Martin, Jr,, Judge




